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0 FEY t ſhall. be conqueſt or ac and ſhall any 
" Oy 1 255 or fal de the — | Vihar of — 
in, with, and during the danch A chis. marriage, 
« (a Which are Fas by provided nud ſecured) to, and in 
« favours of the ſaid Elizabeth Spence, his thed ſpouſe, 
and to the longeſt liver of cheni two, in conjunct fee and 
1 liferent, and to the children to be procreate betwixt them, in 
0 „Le, who foiling, to the Jaid Archibald Macfarlane, his 
*, own heirs,” executors, or affugnies, in fee.” 
On the other part, William Spence © obliges him, his 
„ heirs and ſucceſſors, at the firſt- term of Mbitſunday or 
« Martmmas, after the death of the ſurviver and longeſt 
« liver of himſelf and Elizabeth Jobn/fion his ſpouſe, to 
pay and deliver to the ſaid Archibald Macfarlane 3 and li- 
« zabeth Spence, according to the deſtination underwritten, 
„the ſur of 300 ks Scots money, with 60 merks 
money foreſaid of Rquidate penalty, in caſe of failzie, 
„and annualrent of the principal ſum, after the term of 
payment, until payment thereof; and as the ſaid Archi- 
« bald Macfarlane has inſtantly received 400 merks Scots, 
* of the ſaill Elizabeth Spence, her own money; ſo that 
* ſum, with the 300 merks above mentioned, payable by 
„ Milliam Spence, making in all 700 merks Srots, is, by 
mutual conſent of doch parties, deſtinated to be applied, 
and is hereby 42 and ſecured, to, and 1 ig favqur 
« of the ſaid Archibald Macfarlane and Elizabeth Spence, ' 
* afſedate ſpouſes, and to the longeſt, liver of them two, in 
* conjunct fee and liferent, and to the children to be pro- 
* create betwixt them, in fee ; who failing, to the ſaid Eli 
«. zabeth Spence, her heirs, executors, or 17 ies, in fee.” 
OR. 9. Of this date, Archibald Mac or lake madie 0 further ſettle- 
n ment of his eſtate, by executing a diſpolition of bis whole, 
effects, real and perſonal, in favours of his wife z 12 
dren, and, failing of chem, to the petitioner Facolny Moc- , 
| farlane, his c Her 19). 
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- The diſpofitive clauſe of 
2 1 hereby aſſign 
„ abet Spence, 19 | 
* Pracreate, or Id de procreate ales us ; 2 — 
ling, to Jacobina Macfarlane, my Mer, ſpouſe 
rew Currie, linen manufafturer in Edinburgh, all and 
* whatſomever debts and ſums of money, bonds, bills, 
" Se. and in general, all and whatſamever means and 
„ eſtate, real or perſonal, that ſhall be due or belong to 
* me, or wherein I ſhall have any intereſt the time of my 
« deceaſe.” It contains alſo the following nomination of 
executors': © 7 hereby nominate aud appoint the ſaid Elizabeth 
« * Spence, and the children, one or more, procreate, or to be pro- 
«* create betwixt nm; whom failing, the faid Jacobina Mac- 
* farlane, my ſole executors and unwver/al legatars; with power 
do the ſaid Elizabeth Spence, ſhe being on life at the time 
bf my deceaſe, to confirm my teſtament, and give up 
* inventories, intromit with, oplitt-ond diſcharge, and ro 
* uſe and diſpoſe of all my means and effects, and to ap- 
*. ply the ſame for her own uſe and behoof, an for the uſe 
and behoof of our ſaid children, by ſuch proportions as 
* ſhe- ſhall think fit; ſhe the ſaid Elizabeth Spence always 
@ having the ſole adminiſtration of the whole during her 
* widowity, and the nonage of ber children, and, failing 
, of them, to her own uſe and beboof allenariy; hereby 
J * ſecluding and debarring all others from the ſaid office of 
* executor, and from all other intereſt, right, or title, 1 in my 
* ſaid means or eſtate.” 
Archibald Macfarlane died abroad in Auguſt evila ; and as 
be left no children, Elizabeth Spence, bis widow, conſidering 
Ra berſelf as his heir, by virtue of. the above re- | 
F cited, which ſhe cauſed, of this date, to be recurded in the June 0. 
oF cammuſſaries: "books, 'tobk the whale of her huſband's 763 | 
2 writs into her poſſeſſiom where they continued till her death, N 
and intromitted with $hig whole of bis effects, without con- re | 
"ming herſelf executor, or making up —_— 5 
0 Zabel 
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| Elizobeth Sauce died in 1 | 
= | ſent, the right of ſucceſſig it as 
* | | *recited, devolved upon che | 
8 Notwithſtanding titris u en 
2 brothers to the ,ſaid SR 
4 wife to Jame#:Righak 
mitted : with; the; elfe 
guiſhing between thes-j | : | 
May 13. ber late husband, and W be g adden, and, af this date, 
| 1765. they confirmed'; themſelves: O's; 55 peareſt'of kin to 
the ſaid Elizabeth Spende. 4 
The petitioners, b a that the effects 
intromitted with, amounted» to. a. much larger ſum than 
was acknowledged 1 Syence's executors, and that 
* hol e thereof. the produce of Archibald Macfar- 
lane s 1 n. unable to obtain Juſtice in an a- 
| icable manner, brought a proceſs before the commiſſaries, 
1 upon Jacobina ——— 'right under the con- 
tract oft macziage and diſpoſition Above recited, und con- 
cludipg; Vor. erbibition ef theſe. writs; andy, For 
pPaywqeat of 000. Sterling, . as the amount af Archibald 
7 Moghttlane :6ſtate, intromitted by — | 
and, five&bet-death; by the defenders. © | 
be dt - appearing in this proceſs, produced che 
3 contract. of marriage, and diſpoſition, with the confirmed 
teſtamneht of Ekzabeth«Spence," and a roup- rolf of the effects 
vqhich had been confirmed; from which it appeared, that 
they had been ſold for 101 J. 10 5. 544. ; and, at the ſame 
time, lodged their defences, importing. ſubſtance, Tf, 
That Archibald: Macſardane had died in bad circumſtances, 
and that the whole * left by Mrs. Mubfar lane; were 
acquired ſince his death. 2d þ, The: ther . 
tors, had right to thee de; of 
which ſhe y his 3 Fa. 
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caſe of her predeceafing her huſband, and, con equently, 
evacuated by her ſurvivance. And, laftly, That A chibols 
Macfarlane s eſtate would, at any rate, be exhauſted by 
his wife s claims upon her contract of marriage, to which 
they had now right, as her executors. 

It was anſwered for the purſuers, 1, That Elizabeth 
Spence had left effects to a much greater amount, than the 
defenders acknowledged, ſeveral articles of intromiſſion he- 
ing condeſcended upon, which did not appear from the 
confirmed teſtament ; and that the whole of her effects had 
deſcended to her from her huſband. 2dly, The the ſub- 
ſtitution of Jacobina Macfarlane, failing the wife and chil- 
dren of her brother, was not conditional, but abſolute; 
and that, as it had now taken place by their failure, {the 
was clearly entitled to the ſucceſſion. 3dly, That Elizabeth 
Spence having departed from her claims upon the contract of 
marriage, by taking up her huſband's ſucceſſion, under his 
diſpoſition, her heirs could not now recur to them. 

In order to diſcover the real extent of the defenders in- 
tromiſſions, the commiſſaries appointed them to undergo a 
Judicial examination, in the courſe of which gythey emitted 
declarations, ſome 'part of which the petitioners will, in 
the ſequel, have occaſion to lay before your Lordſhips. 

Memorials were appointed to be lodged upon the p«-.nt 
of right, and accordingly given in by both parties: They 
contained nearly the ſame arguments with the defences 
and anſwers, but urged at greater length, particularly in 
that of the defenders, whoſe council employed much pains 
and learning to eſtabliſh two propoſitions, ½, That by the 
law of Scotland, every ſubſtitution in movables, was only 
a conditional inſtitution, to take place if the heir prede- 
ceaſed the teſtator. And, 2dly, That Archibald Macfarlane 
appeared, from the tenor of his diſpoſition, to have intend- 
ed no more than ſuch a conditional inſtitution. 

Of this date, the commiſſaries 
2 ing „ ho Ti: 
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unced the follow- Jan. 28. 
having conſidered *767- 
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« the mutual memorials, and haill circumſtances. of the 
K caſe, and, particularly, that the deceaſt Elizabeth Spence 
made up no titles to the movables of the deceaſt Archi- 
« bald Macfarlane, in virtue of the diſpofition executed by 


him in her favours; they find, That the ſaid movables 


nos devolve upon the purſuer, Jacabina Magfurlane, in 
virtue of the ſubſtitution in her favours, contained in 


* ſaid diſpoſition, of which movables they ordain the — | 


* ſuer to give in a ſpecial condeſcendenee.“ 
The defenders reclaimed againſt this interlocutor. Their 


petition, however, was in ſubſtance the ſame with the me- 
morial, except that they now inſiſted upon Elizabeth Spence 


having defeated the ſubſtitution, by changing the pſa cor- 


pora of Archibald Macfarlane's effects. 

The commiſſaries, on adviſing this petition, with an- 
fwers, adhered to their former interlocutor: And the de- 
fenders having complaitied to this court, by a bill of ad- 
vocation, which was preſented to my Lord Hailes, as Or- 
. nary, it was, of this date, refuſed by his Lordihip. 

The purſuer's right to her brother's effects being thus 


| eſtabliſhed, it remained only to ſhow their extent; nor 


was this an eafy matter at x diſtance of ſeven years from 
his death, and after his papers and effects had been ſucceſ- 
fivdy intromitted with by his widow, and the defenders. 
This much, however, was certain, that he left a houſe 
in Leith, of three rooms and a kitchen, which was neatly 
furniſhed, as the rooms were in uſe to be let to lodgers. 


This fact appeared from the declarations of the defend- 


ers themſelves ; it was further proved; by witneſſes addu- 


ced by the purſuers ; and cheſe laſt were even able to con- 


deſcend upon ſuch ' particulars of the furniture, as ſuſh- 
ciently ſhowed the manner in which the houſe was fur- 
nithed. 

And the evidence upon this point was completed by the 
eftimony, of Lilias 3 a rouping- woman; who, after 
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he ze the houſe, by appointment of the commillaries,. | 


„That if it been furniſhed in the manner de- 
lde by the witnaſſet the furniture would have yielded, 
at Mrs. Macfarlane's death, 77 l. 3. 

On advifinf this proof, the commiſſaries, of this date, Aug. 8. 
found the defenders liable in payment to the purſuer of the 8. 
ſum of 77 l. 13s. Sterling, as * agar. of. the * Ar- 
chibald Macfarlane's furniture at his death, 

The defenders, probably, in the ho that the petition- Nia 
er's poverty would difable her from Allowing them into 
this court, complained of this decreet by. bil bill of ſuſpen- 
fion ; which wo ſt, the cauſe came to depend before 
Lord Monboddo, as ec and it is only by obtaining 
the benefit of ee chat the petitioner has 
been enabled to diſcuſs it. 

Of this date, parties were heard before his Lordſhip, and July . 
he pronounced the following interlocutor: Before an- 
« ſwer, ordains the ſuſpenders to give jn a particular con- 

* deſcendence of the reaſons of 52A they intend to 

iaſiſt upon, and; particularly, with regard to the extent 
of the deceaſt Mr. and Mrs. "Macfarlane' debts, paid by 

them, and of the effects belonging to the deceaſt Mr. 

„ Macfarlane, intromitted with by Mrs. Mac/arlane after his 

death, before the ſucceſſion opened to the ſuſpenders, 
and that betwixt and next calling: Allows the chargers 

*-to ſee the ſame, and ordains them to give in anſwers 

* thereto, in ſupport of their charge“ 

The ſuſpenders having lodged a condeſcendence, i in which 
they repeated. the ſeveral p lm maine before the com- 
miſſaries, and ſtated their alledged claims upon the eſtate of 
Archibald Macfarlane, anſwers were given in for the peti- 
tioners, and the Lord Ordinary e oviſandym to himſelf reb. r0. 
with the condeſcendence and anſwers. „ 599 

While the cauſe thus lay at aviſandum, the ſuſſ 


no. oh and along with. it the contract 0 marri- 
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age, and diſpoſition already mentioned, the confirmed te- 
ſtament and roup-roll of the late Mrs. Macfarlane's effects, 
and a decreet of cognition, at the inſtance of John Macar- 
thur, againſt her executors, with his diſchargg of the ſums 
for which it was pronounced. _ 

Before the petitioners had an opportunity of ſeeing the 

replies and production, thus irregularly lodged, the Lord 
o. Ordinary adviſed the cauſe, and gave judgment as follows: 
„The Lord Ordinary having confidered this condeſcend- 
* ence, anſwers, "as erties. finds, That the whole ſum 
„charged is exhauſted by Mrs. Macfarlone's claims upon 
her contract of marriage, which cannot be underſtood 
* to be diſcharged by her'huſband's diſpoſition in her fa- 
* yours, even though ſhe had accepted of that diſpoſition, 

« of which there is no evidence: Therefore, ſuſpends the 
letters, fampheiter, and decerns,” 

A repreſentation being offered againſt this judgment, and 
parties heard upon the grounds of it; the Lord 
refuſed rhe defire t thereof; and adhered. 

On _— another repreſentation, his Lordſhip pro- 


Aug. . nounced the following interlocutor: “ The Lord Ordinary 
1770. 


Spence, made but a ſmall part of her huſband's fortune. 


having conſidered this repreſentation, refuſes the defire 
* of the ſame, and adheres to his former interlocutors ; 
* ſuperſeding extract to the 12th day of November next: 
And as this repreſentation has anfwered the purpoſe of 
* delaying an extract in this ſeſſion, and as the cauſe has 
been ſo often laid before the Lord Ordinary, recommends 
to the lawyer and agent for the repreſenters, not to delay 
the courſe of juſtice any longer, by further applications 
to the Lord Ordinary, but to go to the inner-houſe, if 
* they think proper.” 
The facts which have been already mentioned, with o- 
thers, which ſhall be noticed, leave little doubt that the ef- 
fects proved to have been intromitted with by Elizabeth 


Even 
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Even that ſmall-part is an object of umportance--to dhe 

petitioner and her family, whoſe circumſtances greatly re-' 

an acceſſion of this kind; and it cannot be diſputed, 
wa ſhe has a much more natural claim to the eſtate of her 
brother, than the heirs of his wife, who brought only 400 
merks into the common ſtock, a ſum by no means equal to 
the expence of his taking up family, and ſupporting it du- 
ring the ſubſiſtence of the marriage. 

Having mentioned theſe circumſtances as an apology for 
laying the cauſe before your Lordſhips, the petitioner will 
now proceed to ſtate the grounds, — which ſhe expects 
to obtain an alteration of the Lord Ordinary's judgments. 
In the pleadings before the Ordinary, and in their conde- 
ſcendence, the ſuſpenders, before reſorting to the claims 
ſuſtained by theſe 1nterlocutors, inſiſted upon the other pleas 
which had been maintained before the commiſſaries, and 
on alledged want of proof, as to the value of Archibald 
Macfarlane's effects. 

All theſe pleas being diſregarded, by. the Lord Ordinary, 
it is unneceſſary for the petitioner to argue upon them ; 
though, it is believed, a very few words will ſatisfy your: 
Lord(hips, that they were entirely deſtitute of foundation. 

And, 1/7, The plea in point of law, that a ſettlement. of 
moveables, failing one, upon another, imported only a con- 
_ ditional inſtitution of the latter, in caſe the former died be- 
fore the teſtator, deſerves no regard. | 

It may be true, that in the carly periods of our law; theſe 
clauſes were thus conſtructed, after the example of the Ro- 
man law: But your Lordſhips well know, that a contrary 
rule had always taken place as to ſubſtitutions in tailzies, 
and that it is now extended to thoſe in bonds, contracts 
of marriages, and teſtamentary deeds. Many deciſions to 
this purpoſe, are cited in the Dictionary, vol. 2. p. 395. 
voce Suhſlitute and Conditional Inflitute: And, agreeably to 
theſe, in the late caſes of Campbell contra his Bie, 13th 
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June 1740 Creditors of Garriach contra Elizabeth Cairns, 
tazth November 1742, being No. 19th and 32d of remarka- 
ble deciſions; and William Anderſon contra Shiells, 26th 
November 1747. obſer ved by Falconer; the court found ſuch 
clauſes to import a proper ſubſtitution, and to give a right 
of ſucceſſion to the ſubſtitute, upon the failure of the heir, 
at whatever time that eyent might happen 1665 
day, It was with till leſs juſtice, that the ſuſpenders in- 
| ſiſted, from the words of the diſpoſition, that Archibald 
Macfarlane intended only a conditional inſtitution of the pe- 
titioner, in the event of Elizabeth Spence dying in his own 
lifetime, | 
. He diſpones his effects to Elizabeth Spence, and the chil- 
** dren of the marriage, whom failing, to Jacobina Macfar- 
lane.“ This, your Lordſhips know, is the common ſtyle 
of ſuch clauſes, and is always held to import a proper ſub- 
Hitation, | | | * 
The ſuſpenders alledge, that the ſubſequent part of the 
deed ſhows, that Archibald Macfarlane was of a contrary o- 
pinion ; the clauſe. which they found upon, has been alrea- 
dy recited, and is in theſe words: With power to the faid 
Elizabeth Spence, ſhe being on life at the time of my 
deceaſe, to confirm. my teſtament, and give up inven- 
** tories, intromit with, uplift and diſcharge, and to uſe 
and diſpoſe of all my means and effects, and to apply the 
* ſame for her own uſe and behoof, and for the uſe and be- 
** hoof of our ſaid children, by ſuch proportions as ſhe 
© ſhall think fit; be, the ſaid Elizabeth Spence, always 
having the (ole adminiſtration of the whole, during her 
** widowity, and the nonage of her children; and, Railing 
, them, to her oxen-uſe and allenarly ; hereby ſeclu- 
* dang and debarring all others from the ſaid office of executor, 


* 


and from all otber intereft; right, or title, in my ſaid means 
o . 3 


The 


* 


— 


An. 4 ad 2 


L 1 } 


The ſuſpenders would have the latter part of this dauſe 


underſtood to exclude the ſubſtitution of the petitioner, in 
the event of children ſurviving the diſſolution of the mar- 
riage, but dying before Tlzaberth Spence their mother. 
Aud, taking it in this ſenſe, they argue, chat as Arebibald 
Macfarlane did not mean the fubſtitution to take place, in 
the event of the children ſurviving the marriage, he could 
as little intend that it _— in the event which has my: 
ed. 
83 when the dot Irfolf is conſidered, your Lordſhips 
will ſee, chat che whole of this argument proceeds upon a 
miſtake.  * 
+ The deſtination. of Archibald Macfarlane's eſtate was fully 
in the diſpoſitive part of the-deed; and the pur- 


poſe of this clauſe was not to alter or reſtrict that deſtina - 
bo adn: ”lſqö , aghodbwaraut 


children. 


This be does, by appointing bis write, in the ave. ot | 


children ſurviving the marriage, to adminiſtrate the effects 
for the joint behoof of herſelf and children, during her 
widowity, and their minority; and 1 22 ber ai} ut 
ſtribute them among the children, i 1 
thought proper; and, upon the failure» of children, = 
points her executor for ber own beboof only. 
all others from any nacreft'in his effetts, are only meant, 
rther expreſſion of ber being 1 on 
the failure of children; but do not therefore i 
the ſubſtitution” of the peritioner-was” toi be A an 
end. The nature of chat ſubſtitutiou had been ſufficiently 
expreſſed in the former part of the deed;vand a8 GE 
pears no intention to reſtrict it by this clauſe, your -Lord- 
ſhips will be ſatisfied, chat it was intended to take place, .e+ 


ven in the event of children ſurviving the marriage, ſo ſoon 
| 34%, Is 


ag and Elizabeth Spence failed. 
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The words, e- 
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'3dly, It has been argued, that, c/o the petitioner was a 
proper ſubſtitute, yet Mrs. Macfarlane, as unlimited fiar, 
had a power of alteration, and that ſhe had exerciſed it 

by changing the ipſa corpora of the moveables. 

Ie petitioner has no occaſion to diſpute Mrs Macfarlane's 
power of altering the ſettlement of her huſband's eſtate, as 

ſhe has not executed any deed for that purpoſe ; but . 
notion of ſuch an alteration being made, by changing the 
ipſa corpora of the moveables, is, with ſubmiſſion, too lu- 
dicrous, to 1 a ſerious anſwer. 

g, Though the ſuſpenders diſpute the value of Ar- 
chibald Macfarlane's furniture, it is ſubmitted whether that 
has not been ſufficiently inſtructed by the proof already ſtated. 

It may be true, that had this queſtion occurred recently 
after his death, it would have been neceſſary to have con- 
deſcended on the particular pieces of furniture, and to 
have proved the value of every different piece: But, at 
this diſtance of time from his death, it was impoſſible 
for the petitioner to know the particulars of furniture 
which had been intromitted with by Elizabeth & 2 , with- 
out confirming, or making up an inventory : proof of 
the manner in which his houſe was furniſhed, and the 
opinion of a perſon of {kill as to the value of its furniture, 
was all that it was now le to obtain, and was there- 
fore properly admitted by the commiſſaries, as the only 
proof which could be expected in the circumſtances of this 
caſe. | 

Such being the other pleas infiſted in by the 2 
the petitioner hopes to have ſatisfied your Lordſhips, 
they were intirely without foundation; and will only * 
obſerve, that their being maintained with ſo much anxiety, 
ſhows the ſuſpenders to have had no great confidence in 
the juſtice of the claims which have been ſuſtained by the 
Lord Ordinary's interlocutors, and ſhall now be confidered 
by the petitioner. 


The 


1 13.1 | 
be interlocutor, 20th February 1770, begins with obſer- 
ving, that the claims on the contract of marriage, do more 
than exhauſt the ſum charged; ſuppaling, however the 
principles upon which they are ſuſtained, to be well found- 
ed, this would not be the caſe. 
Theſe claims are, 1/, For an annuity of 15 J. per annum, 
as the liferent of 300 J. Sterling, ſettled upon Elizabeth 
Spence in the contract of marriage: As Archibald Macfarlane 
died in Auguſt 1761, and Elizabeth Spence in November 1764. 
all that became due, was the annuity of three years, from 
Martinmas 1761 to Martinmas 1764, amounting to 45 J. 
Sterling ; whereas, the ſuſpenders have ſtated, as due on that 
account, 48 J. 6x. 6 d. | | 
 2dly, They claim the fee of 700 merks Scots, or 38 J. 
175. 934. Sterling, as the tocher contracted for Elizabeth 
Spence, by her father, and ſettled, in the contract of mar- 
riage, upon herſelf and her heirs, failing children of that 
marriage. But, ſuppoſing any part of this ſum to belong 
to the ſuſpenders, it muſt be obſerved, from the contract 
f marriage itſelf, that their father only paid 400 merks at 
the date thereof: And it is a fact which will not be denied, 
that the other 300 merks never were paid, having been, as 
appears likeways from the contract, ſubje& to à liferent in 
favour of the ſuſpender's mother, who died only the other 
year. | 
This claim, therefore, ſuppoſing it otherways well found- 
ed, can only be ſuſtained to the extent of 400 merks, or 
22 J. 4s. 51 d. Sterling. Accordingly, this is all which 
the ſuſpenders claim in their condeſcendence, though, in 
their replies, they have choſen to forget that 300 merks of 
their ſiſter's tocher remains in their own hands, and ſtate 
8 700, as a claim upon the eſtate of Archibald Mar- 
ane. 
From theſe obſervations, your Lordſhips will be ſatisfied, that 
the ſuſpender's claims on the. vs of marriage, were they 


well 
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a founded, would not exhauſt the ſum charged for, but 


leave a balance of above 107: Sterling. It is not, however, 


material for the petitioners to inſiſt upon this point, becauſe 


they hope to ſhow, that cheſe claims cannot now be ſuſtained. 
on Lord Ordinary fuſtained them upon two grounds 

That Elizabeth Spence's acceptance of her. huſband's 

fifolition is not proved. And, 2dly, That, if proved, it 


would hot import a diſcharge of her claims apon the con- 


Point I. 
Diſpoſi- 
tion ac- 
cepted, 


tract of marriage. | 

The petitioner ſhall exarnitie both the” grounds whick 
have been aſſumed by his Lordſhip; and, in doing this, he 
expecis to ſhow, 1ſt, That Elizabeth Spence's acbeptance of 
her huſband's diſpoſition, is proved: And, 2dly;7Fhat this 
acceptance operates a diſcharge of her claims upon the 
contract of marriage. 

Firfl, then, the petitioner is to ſhow, that Elizabeth Spence 
did accept of her huſban@s diſpoſition. , . 

It has been already ftated, that, immediately upon her 
huſband's death, ſhe inttomitted with the whole of his 
writs and effects: That ſhe continued, during her life, to 
poſſeſs both the one and the other, and to diſpoſe of them 
as ſhe thought proper. 

Neither of theſe facts have been hitherto controverted : 
On the contrary, your Lordſhips have ſeen, that in the pro- 
ceſs before the commiſſaries, the ſuſpenders pled upon her 
changing the ipſa corpora of the moveables, which was, in 
other words, admitting, that ſhe had intromitted with, and 
diſpofed of them for her own behoof. . 

2 had the ſuſpenders controverted the fact of her 
univerſal intromiſſion, it could have been very clearly pro- 
ved; and, independent of their admiſſion, its truth is 
clearly eſtabliſhed by facts which appear in proceſs, 

Andreu Pitcairn, doer for the ſuſpenders, and cautioner 
for them in the confirmation, when judicially examined by 


Decreet, the commiſſaries, was aſked, Whether he did not intro- 
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mit 
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mit with an bologtaph miſſive and obligation, granted 
by a gentlewoman who reſided in Jamaica, who was the 
* landlady or truſtee, and vender of the ſaid deceaſt Ar- 
* chibald Macfarlane his effects in that iſland, for a "oy 
*.confiderable ſam of money due by her to him, Sc. 
And, in his anſwer to this queſtion, he admits, That the 
« defan Mrs. Macfarlane, before her deceaſe, put the ho- 
% lograph miſſive into the hands of Mr. Mac- 
„neil, merchant in London, in order to ſeek after the debt 
© therein mentioned: That, after the defunct's deceaſe, 
2 the executors employed one Mr. Innes of Cathlaw to write 
to his correſpondent at London, in order to get up faid 
* miſhve from Mr. Macneil, and to ſue for payment there» 
of, which accordingly was done; and the anſwer therea- 
nent came to | Innes, which was by him gi- 
ven to the executors.” - 
Robert Duncan, a witneſs examined as to the nature of 
the furniture in Archibald Macfarlane's houſe at Leith, af- 


ter having deſcribed it, adds, That this deponent was in Decreet, 
Mrs. Macfarlane's houſe, after her huſband's death, when P. 5 


ſhe came up from Leith, and lived in Scott's cloſe, and 
« did there obſerve the ſame furniture as he had formerly 
ſeen in her huſband's lifetime.“ 

From the facts inſtructed by Pitcairn declaration, and 
the depoſition of this witneſs, independent of the ſuſpend- 
ers admiſſion, there can be no doubt, that Elizabeth Spence 
intromitted univerſally with the writs and effects of Archi- 
bald Macfarlane, and applied them to her own pſe ; and the 
only queſtion is, Whether ſhe did this as heir under her 
huſband's diſpoſition, or in ſome other character? 

By the'terms' of that diſpoſition, "Elizabeth Spence was 
abſolute proprietor of ber huſband's eſtate, under a ſubſti- 
tution of the petitioner Jacobina Magfarlane: She was ap- 
pointed his executor, and expreſly impowered to intromit 
with his effects. It gave her therefore an undoubted right 
"| TP 7 DD. a 1 = 
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to Snafiens herſelf executor, and was FR leaſt a colourabl 
title for intromitting without confirmation. 

In theſe circumſtances, Mrs, Macfarlane fgwpoaictio, 
with her huſband's writs, diſpoſing of his effects, wg 
in every reſpect acting as his repreſentative, it cannot he 
doubted, that ſhe meant to accept of a deed by which ſhe 
had right to that character, and with the contents of which 
ſhe was well acquainted, unleſs the ſuſpenders ſhall point 
out ſome other which gave her an equal title, 

No other has hitherto appeared, by which ſhe could pre- 
tend a right to any part of her huſband's eſtate, except the 
contract of marriage. 

By that deed, the conqueſt is provided to Archibald Mac- 
farlane and her, in conjunR fee and liferent, and to the 
children to be procreate betwixt them, in fee; whom fail- 
ing, to the busband't heirs, executors, or aſſigniet. This 
termination points out the wife to be only a liferentrix ; 
and the fee, under this proviſion, would ntl ary upon the 
petitioner, as heir to her brother. This deed, therefore, 
gave to Elizabeth Macfarlane only a claim of liferent, for 
which ſhe was a creditor upon. ber huſband's eſtate; and, 
conſequently, ſhe had not thereby, a right to intromit with 
her huſband's eſtate, and to take upon her the character of 
his repreſentative. 

Mrs. Macfarlane could acquire no right of intromitting, 
by virtue of her contract of marriage, without conſtituting 
the claims which it afforded her againſt the ſentatives 
of her huſband: 80 far from doing this, ſhe never ſo 

much as put it upon record, but allowed it to remain a la- 
tent deed during het life, as appears from the extract in 
proceſs, which ſhows, that it was not put upon record till 
the 12th Auguſt 1765, almoſt a twelyemonth after her 
death. The diſpoſition, on the other hand, was put upon 
record, within two years of her huſband's death, which 
muſt have been at her deſire, as it had fallen into ag * 
on 
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ſeſſion along with bis other writs; and though her publich- 


ing it in chat manner would have been an uſeleſs expence, 
if the had not intended to accept of the right 2 it gave 
her to the ſucceſſion of her buſband. * 

Further, it is obſervable, that during the litigation be- 
fore the commiſſaries, the ſuſpenders never denied Mrs. 


Macſar lane s acceptance of her huſband's diſpoſition: On che 


contrary, both in their defences, memorial, and reclaim- 
ing petition, the point which they chiefly laboured to e- 
ſtabliſh, was, that the . ſubſtitution of the petitioner eva- 
niſhed by ber ſurviving Archibald Magfarlane, and that they 
were now the heirs of his eſtate under that deed, 
Pi orgs. l all theſe circumſtances, that Elizaletb 
Spence was only a liferenter by the contract, and a fiar by 
the diſpoſition; "that the er none of her claims upon 
the contract; that ſhe intromitted univerſally with the e- 


| tate of her huſband, to which the diſpoſition alone gave a 


that this diſpoſition was put upon record during her 
life, and by her directions; and that the ſuſpenders, in the 
action before the commiſſaries, conſidered it as the law of 
Archibald . Macfarlane's ſucceſſion ; it is ſubmitted to your 
Lordſhips, that they afford irrefiſtible evidence of her ac- 


Ceptance. _ 

It has been obſerved by the ſuſpenders, that Mrs. Macfar- 
lane's claims upon the contract of marriage, were more 
than ſufficient to exhauſt her huſband's. eſtate; and this 
has been inſiſted upon, as a preſumption. againſt her ac- 
ceptance of the ſucceſſion under his diſpoſition. 

But, in the i place, your L ordſhips will obſerve, that 


though the petitioner: has not been able to prove the other 
particulars, it does not neceſſarily follow, that the furni- 


ture of his houſe made the whole, or even the moſt valu- 


able part of his effects. It appears from the defences of- 5 
fered by the ſuſpenders in the inferior court, that Arabi-  necreet, 
„ for fore ous preceeding his _ ſail» page 14 
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ed to the Weſt Indies, and was in uſe to trade in that coun- 

try for his own behoof: That in his laſt voyage, he carri- 
| ed out a conſiderable part of his fortune in goods, for that 
| market. TBE e 95 
=  - "There is therefore reaſon to believe, that he left effects to 
a conſiderable amount, excluſive of his houſhold furniture; 

or, at leaſt, that he was ſuppoſed to have done ſo, which 
| laſt, would be equally effectual in determining his widow to ac- 

cept of the ſucceſſion ; and that, in fact, he left claims, 
| which ſhe endeavoured. to make effectual, appears from 
| what has been already ſtated, of the miſſive ſent to Mr. 
| Macneil at London. Fa 02h Be” 6 
| | 2dhy, Suppoſing his effects not to have exceeded the ſum 
l | decerned for by the commiſſaries, Mrs. Macfarlane judged 
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| better for herſelf, in taking the property under his diſpoſi- 
| tion, than abiding by her claims on the contract of mar- 
| riage: His effects being the only fund out of which theſe 
claims could be recovered, ſhe never could make them effec- 
— tual to a greater extent; and it depended upon the accident 
| 5 | of her life, how far they would equal it: Whereas; by ta- 
| king up the ſacceſſion under the diſpoſition, ſhe at once ac- 
| quired poſſeſſion of every thing which ſhe had a chance to 

| | | obtain, as a creditor upon the contracſ.. 
£8 At any rate, the petitioner is not concerned with the ra- 
| tionality of Mrs. Macfarlane's conduct in this particular, 
v was it even true, that ſhe judged ill in taking to the right 
| | of ſucceſſion under her h d's diſpofition : . However 
| that might afford a diſtant preſumption againſt her accep- 
rance, it cannot poſſibly be put in balante with the many 

other circumſtances by which that fact is eſtabliſhed. 

point II. It remains, 2dly, to fatisfy your Lordſhips, that Mrs. 
N — _ Macfarlene's acceptance of her huſband's diſpoſition, im- 
diſcharged. ported a diſcharge of her claims upon the contract of mar- 


The 


2: 1 
The firſt of theſe claims was to the liferent of 3001. Ster- 
ling, and as the money had not been laid out in terms of the 
contract, the widow was no more than a creditor on her 
huſband's eſtate, for the annualrent of that ſum. 
By the acceptance of his diſpoſition, ſhe became the re- 
preſentative of her huſband, was univerſally liable to his 
debts, and conſequently was both debtor and creditor in 
this obligation, which was thus loſt by confuſion ; a mode 
of extinction as effectual as a diſcharge, or as any other. 
method of extinguiſhing a debt, known in our law. 
I The other claim upon the contract of marriage, is to 
the fee of the money contracted by Elizabeth Spence's fa- 
ther, as her tocher, which is ſettled by the contract of mar- 
riage upon the huſband and her in conjunct fee and life- 

„ Tent, and to the children to be procreated betwixt them, 

in fee; whom failing, to the ſaid Elizabeth Spence, her 
# heirs, executors, or aſſignies, in fee.” 

It will be obſerved, from this part of the contract, that 
the fee of the 700 merks ſtood in "4rchibald Macfarlane, though, 
failing of him and the children of the e it was de- 
ſtined to the wife and her heirs. 


This being the caſe, Archibald Macfarlane, as fiar, had it 
in his power to alter this premiers ris Ag ese, ſach 
an alteration might have been Challenge e wife or 


_ children, as creditors upon the pecors. py of. marriage, no 
ſach challenge is competent 'to the ſuſpenders, ” al- 

though heirs in the deſtination, have no jus credit: eſtabliſhed 

in their favour, by the contract of marriage. 

_ Indeed, if the ſuſpenders had originally ſuch a right, it 

is evident they have now loſt-it. 

The right of ſucceſſion to this ſubjea opened to Eliza- 
beth Spence by the death of her huſband, and ſhe became a 
creditor upon his eſtate, to the extent of the 400 merks. 
And as it has been already ſhown, that, by acceptance of 


her buſband's — ſhe had right to his whole * 
: e 


L 20 1 
the right of debitor and creditor in this obligation concur- 
red in her * and were thereby extinguiſhed by con- 
— | 
The petitioners have thus, they hope, ſatisfied your Lavd- 
ſhips, that Elizabeth Spence's claims upon her contract of 
marriage, having concurred in her perſon with the right to 
her huſband's eftate, were thereby extinguiſhed ; ; and, con- 
ſequently, that the Lord 2 7 s interlocutor, ſuſtain- 
ing theſe claims in the perſons of her heirs, falls to be al- 


_ tered, 
It remains, to take notice of ſome other claims which 


have been pled in compenſation of the charge, and may 
poſlibly be again repeated. 
II, They have claimed 201. as aliment due to Elizabeth 
Spence, 4 the death of her huſband in Auguft 1761, till 
| Martinmas thereafter, when the firſt term's annuity became 
| current. 
*, When your Lordſhips "Mes, that the whole amount 
f of Archibald Macfarlame's fortune, as accompted for by the 
ſuſpenders, was 77 /. 13. and that, by the contract of 
marriage, his widow was only provided to 15 J. a-year, a 
claim of 20 J. for two months aliment will appear ſo x4 
birant, that no argument need be uſed for reſtrifting 
Bur further, it will be obſerved, that this claim, as w 15 
thoſe upon the contract of marriage, was extinguiſhed by 
her acceptance of the diſpofition. * 

24ly, The ſuſpenders claim 287. 105. 7 d. Sterling, as 
paid to creditors of Mr. and Mrs. Macfarlanes, upon a de- 
creet of .cognition. 

To this it is anſwered, That, upon looking i into the * 
creet, which was formerly in proceſs, though now with- 
drawn, they appear to be debts of Mrs. Macfarlane's, and 
conſequently Ta the ſuſpendegs, as her executors, not 

, the * the — of Archibald . 


5 Py. 


| * 21 ] e 
The 1 obſervation applies to the claim for the fick- : 
bed and funeral charges of Mrs. Macfarlane. n 
As to the expence of and rouping Mi. Mac- 5 5 
farlane's eſtate, it may be true, that as the of . A- + 2 
chibald Macfarlane were confirmed as belonging to her, there 
is a claim to be relieved of a proportion o that "x" * 
and the r on its o- 


perly aſcertained. 3 
- The petitioner has now laid the merits of the 2 ent 


ſion before your Lordſhips, and bag 7 ou will be 


that ſhe has a good right to the ſum Ao for; 0 * * 
tthe ſeveral claims which have been pled 8 by: 25 ay: of” 1 
compenſation, are without foundation. 5 755 
May it therefore pleaſe your longer. to alen b, 


Lord Ordinary's inter locuturs of the z20tb Februa , 
21 uly, and gth Auguſt 17 70 , , t „ 
3 "thee 5 8 2 p f contract * N 
n ui Archibald Mac rlage,: Werde 985 94 
33: 2 her acteptance of the. ron. i, 3 
dau that the other clams aton are illi! 

JONES: „ The / LM 
| and rouing, erred” the ate of £94 


r= Archib d Macfarlane ;: and, with that, exception, 5 
| to * the letters orderly proceeded. | 9 * 5 
| Atcording'to Juſtice, &. | | 3 
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